
STATE OF WISCONSIN CIRCUIT COURT DANE COUNTY 
BRANCH 8 

WISCONSIN DEPARTMENT OF TRANSPORTATION, 

Petitioner, 

vs. 

WISCONSIN PERSONNEL COMMISSION, 

Respondent. 

CASE NO. 90-CV-4982 

RECE!VED 

DECISION AND ORDER 
s-m It2 

PROCEDURAL POSTURE 
cci-nmissi*r, 

This is before me on petition for review of an order of the 

Wisconsin Personnel Commission (WPC) directing the Department of 

Transportation (DOT) to pay costs for discovery motions filed by 

a complainant in an action under the Wisconsin Fair Employment 

Act (WFEA). For the reasons given below, I affirm WPC's order. 

STANDARD OF REVIEW 

This matter involves review of an agency's construction of 

statutes and therefore presents questions of law, which are 

reviewable & initio. Bovnton Cab Co. v. Denartment of Industrv. 

Labor & Human Relations, 96 Wis. 2d 396, 405, 291 N;W. 2d 850 

(1980) ; Wisconsin Deoartment of Revenue v. Milwaukee Brewers 

Baseball Club, 111 Wis. 2d 571, 577, 331 N.W. 2d 383 (1983). 

However, courts shall accord due weight to agencies' experience 

and specialized knowledge. Section 227.57(10), Stats. In 
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particular, courts "frequently will defer to the interpretation 

and application of a statute by the agency charged with its 

administration.11 Montaomerv Ward & Co.. Inc. v. Wisconsin 

Department of Revenue, 142 Wis. 2d 772, 775-6, 419 N.W. 2d 348 

(1987): 

"In these situations, [reviewing courts] will sustain 
the agency's conclusions of law if they are reasonable, 
even though an alternative view may be equally 
reasonable." 

id., at 776; However, where the question raised is one of first 

impression, "[reviewing courts] will give the agency's 

interpretation only due weight . . .'I 

DECISION AND ORDER 

"Statutes relating to the same subject matter must be 

construed together. . . . Apparently conflicting provisions 

should be harmonized to give effect to the leading idea behind 

the statute." Pulaski State Hank v. Kalbe, 122 Wis. 2d 663, 665, 

364 N.W. 2d 162 (1985). The Wisconsin Supreme Court "has 

consistently stated that the spirit or intention of a statute 

should govern over the literal or technical meaning of the 

language used." Citv of Madison v. Town of Fitchburq, 112 Wis. 

2d 224, 236, 332 N.W. 2d 782 (1983). 

In this case, the WFHA contains a clear statement of the 

intention by the legislature that the public policy of the state 

is to encourage and foster employment of all properly qualified 

individuals. Section 111.31(3), Stats. The legislature further 
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prov ides  th a t: '*[t]h is  subchap te r  shal l  b e  l iberal ly  cons t rued 

fo r  th e  accomp l i shmen t o f th is  pu rpose ." Id . 

T h e  statute d e fines  emp loye r  to  inc lude th e  state a n d  each  

agency  o f th e  state, p rov ides  th a t th e  subchap te r  app l ies  to  each  

agency  o f th e  state, a n d  p rov ides  fo r  S e c tio n  2 2 7  rev iew o f 

dec is ions o f W P C . S e c tions  1 1 1 .32(6 ) (a ) , 1 X .375 (2 ) , S ta ts. 

Rev iew unde r  S e c tio n  2 2 7  p rov ides  r ights to  pa r ties , unde r  

sect ion 8 0 4 , wh ich  inc lude th e  r ight to  o b ta in  reasonab le  

expenses  from  th e  pa r ty aga ins t w h o m  a  d iscovery  m o tio n  has  b e e n  

m a d e  a n d  g ran te d . S e c tio n  2 2 7 .45 (7 ) ., S ta ts. 

T h e  D O T  advances  th e  p ropos i tio n  th a t: 

"costs m a y  n o t b e  taxed  aga ins t th e  state o r  a n  
admin is trative agency  o f th e  state un less  express ly  
a u thor ized  by  statute, . . . [a n d ] th a t statutes 
a l low ing  taxa tio n  o f costs a re  to  b e  strictly 
cons trued."  

M a r tin e a u  v. S ta te  Conse rva tio n  C o m m ission, 5 4  W is 2 d  7 6 , 79 -80 , 

1 9 4  N .W . 2 d  6 6 4  (1971 ) . M o r e  recen t cases,  howeve r , exam ine  

pol icy issues pe r tin e n t to  th is  case  th a t we re  n o t add ressed  in  

M a r tin e a u . 

Rega rd ing  statutory cons truction, taxa tio n  o f costs aga ins t 

th e  sovere ign  is, i ndeed , in  d e r o g a tio n  o f c o m m o n  law a n d  such  

statutes shou ld  b e  cons t rued strictly: 

" S trict cons truction, howeve r , is a  ru le  o f 
cons truct ion only,  n o t a  ru le  o f law a n d  it m u s t y ie ld  
to  th e  c lear  ev idence  o f a n  intent ion o n  th e  pa r t o f 
th e  legis lature."  

Shee l v  v. IX - E S , 1 5 0  W is. 2 d  3 2 0 , 3 2 9 , 4 4 2  N .W . 2 d  1  (1989 ) . In  

add i tio n , cour ts shou ld  " interpret  statutes to  avo id  a n  absu rd  o r  

un reasonab le  result,  . . .I' A couis i t ion o f Ce r ta in  L a n d s  by  

3  



Benson, 101 Wis. 2d 691, 697, 305 N.W. 2d 184 (1981). 

As set forth in the WFEA, as quoted above, the intention of 

the legislature is abundantly clear: encouragement of 

employment, liberal construction of the statute, and procedures 

per sec. 804, Stats., that allow taxation of costs for discovery 

motions. In light of the statement of purpose of the WFEA it is 

difficult to conclude that the legislature intended for the WFEA 

to provide lesser relief. 

The Wisconsin Supreme Court analyzed the WFEA in Watkins v. 

LIRC 117 Wis. 2d 753, 345 N.W. 2d 482 (1984). -I DOT would limit 

Watkins to-its facts, but I do not think that is warranted. The 

Watkins court refers to two analogous federal cases, dealing with 

the Civil Rights Act and the Age Discrimination in Employment 

Act, for the proposition that broad remedial language can be 

liberally construed to allow recovery of reasonable attorney's 

fees in the absence of express language to that effect. Watkins, 

117 Wis. 2d at 758-759. The decision in Watkins was based in 

part on the court's analogous reading of it's earlier decision in 

Anderson v. Labor & Industrv Rev. Comm., 111 Wis. 2d 245, 330 

N.W. 2d 594 (1983). There, the court made it clear that one 

purpose of the WFEA was to make victims of discrimination 

"whole." Watkins, 117 Wis. 2d at 763. Although there was no 

express provision in WFEA for prejudgment interest on back pay 

awards, the court found tha.t prejudgment interest was required by 

this purpose of the act -- to make the complainant '*whole.lV Id. 
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As was so in Watkins and Anderson, this case concerns a 

complainant seeking redress under the remedial legislation of 

WFEA. Thus it joins them under the umbrella of liberal 

construction. Extending Watkins, using its own rationale, I find 

that WPC may assess these motion costs against DOT. 

To the extent that DOT invokes the concept of sovereign 

immunity as protection from WPC, I am not persuaded. Any such 

protection was waived when the legislature included "the state 

and each agency of the state" in the WFEA's definition of 

"Employer.lq Section 111.32(6)(a), Stats. Also, sec. 111.375(2), 

Stats., provides that "[t]his subchapter applies to each agency 

of the state . . .'I 

DOT further asserts that even if WPC has the authority to 

award these costs, it does not have authority to award partial 

costs. If the complainant in the underlying matter is 

"ultimately a prevailing party" DOT asserts, he may receive the 

awarded costs at that time but not before. 

WPC points to the "Catch 22" position in which this places 

the complainant. He is hindered in his inability to obtain 

effective discovery if he does not have meaningful relief 

available. This would frustrate the proper working of our 

adversary system. See, State ex rel. Dudek v. Circuit Court, 34 

Wis. 2d 559, 575-6, 150 N.W. 2d 387 (1967). This dilemma would 

clearly be present under DOT's approach. But this actually 

proves too much. The complainant has already been a prevailing 

party -- on the motion. And therefore costs can be properly 
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assessed and ordered. 

WPC's statutory interpretation, that it has the power to tax 

discovery costs against another state agency, is reasonable. 

This is especially true in light of the remedial nature of the 

WFEA and the public policy clearly expressed by the legislature 

that WFEA provisions be construed liberally. 

The order of WPC assessing costs against DOT is affirmed. 

IT IS SO ORDERED. 

Dated this lQfL4L , 1991 
! BY THE COURT: 

/Susan Steingass, Judge) 
Circuit Court Branch 8 
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